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 1.  TIME:  8:30   CASE#: MSN17-1606 
CASE NAME: LABRADOODLES, LLC  VS. O 'BRIEN 
HEARING ON AGREEMENT TO APPEAR BY PATTI O'BRIEN 
PER BENCH WARRANT FILED 08-22-18 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00659 
CASE NAME: RHOADES VS. GATEWAY ONE 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY MARY RHOADES 
* TENTATIVE RULING: * 
 
For the reasons expressed in granting preliminary approval, final approval is granted.  

The record establishes that notice has been given as required in the preliminary approval.  

The experience with the mailing of notices, and the lack of objection or opt-outs, further supports 

approval. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00659 
CASE NAME: RHOADES VS. GATEWAY ONE 
HEARING ON MOTION FOR AWARD OF ATTORNEY FEES, COSTS, AND EXPENSES 
FILED BY MARY RHOADES 
* TENTATIVE RULING: * 
 
Class counsel seeks a fee award of 135,000, which is not sought as a percentage of the total 

recovery, but as a lodestar fee. 

Class counsel has noted that if this fee is calculated as a percentage of the total value of the 

settlement, including the full amount of forgiven debt ($11,492,468.44), the fee amounts to only   

1.17% of the settlement.  The Court also notes that if one analyzes the proposed fee as a 

percentage of the total actual recovery ($135,000 fee + $269,660.44 = $404,660.44), the 

proposed fee is 1/3 of the recovery. 

Counsel’s lodestar fee is $131,960.  Adding $10,265.99 in costs would total $142,225.99. 

The hourly rates and hours documented are reasonable under the circumstances.   

In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the Supreme Court endorsed 

the use of a lodestar cross-check as a way to determine whether the percentage allocated is 

reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should 

be adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 
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necessarily required to make such an adjustment.”  (Id., at 505.)  In this instance, the 

reasonable lodestar fee and the 1/3 of the recovery are the same.  Thus the fee is reasonable 

by any measure, and it is not necessary for the Court to address whether the face value of 

forgiven debt is an appropriate standard.   The fee request is approved. 

The service award of $2,500 to the plaintiff is reasonable, and is approved. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-00929 
CASE NAME: LUIS MEZA VS. ESTATE OF JEREMY STURGIL 
HEARING ON MOTION FOR ORDER TO ENTER JUDGMENT PURSUANT TO 
SETTLEMENT AGREEMENT  /  FILED BY LUIS MEZA, et al. 
* TENTATIVE RULING: * 
 
The motion to enter judgment pursuant to Code of Civil Procedure section 664.6 is granted, 
including the request for attorney’s fees.  The moving papers show that plaintiffs are entitled to 
the relief sought, and there is no opposition.  The request that the Court issue a writ of execution 
and turnover order are denied.  Once judgment is entered, plaintiffs may apply to the clerk for 
issuance of whatever writs or other process they deem appropriate to enforce the judgment. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00684 
CASE NAME: CRAFT VS. WILLIAM LYON HOMES 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION 
FILED BY WILLIAM LYON HOMES, INC. 
* TENTATIVE RULING: * 
 
 Parties are to appear.  The court has identified a substantial issue not addressed by the 
parties, about which they may wish to argue and/or provide further briefing.   
 
 Under California law, courts may refuse arbitration where a party to the arbitration 
agreement is involved in litigation with a third party if:  (1) the litigation arises out of the same 
transaction or series of transactions as the arbitration, and (2) there is a possibility of conflicting 
rulings on common issues of law or fact.  See CCP Section 1281.2(c).  Under California law, the 
court has significant discretion where (1) pending litigation between the parties involves 
overlapping non-arbitrable issues, or (2) pending litigation between either party and a third party 
involves issues of law or fact common to the arbitration.   

 Here, there are common issues in litigation with a third party.  The “third parties” are both 
Plaintiffs and Defendants.  There are five (5) sets of homeowner Plaintiffs that apparently do not 
have arbitration agreements under any CC&R as well as two, named Developer Defendants -- 
Lyon Vista Del Mar 533, LLC and Ora Vineyard 162 LLC.  (SAC, paragraph 2 and RJN, Exhibit 
F and G and SAC, paragraphs 5 and 6).  The Second Amended Complaint (“SAC”) also 
identifies Doe “Developer Defendants,” “Design Defendants” and “Contractor Defendants.” 
(SAC, paragraphs 4-6)   
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 Plaintiffs are all homeowners who bought homes from Defendant, who is alleged to have 
“mass produced” them with numerous defects in construction.  (SAC, paragraph 12)  The first 
cause of action for violation of building standards is brought by each Plaintiff against all 
Defendants.  It alleges: 

DEVELOPER DEFENDANTS and each of them, at all times herein mentioned, 
were in the business of developing and mass-producing and/or distributing 
homes in and, within San Bernadino County, State of California, and selling them 
to members of the public at large.  (a typo here – should be Contra Costa 
County) 

(SAC, paragraph 12) 

  The SAC continues: 

At the time of the purchase by Plaintiffs, the property was defective and unfit for 
its intended purpose because Defendants did not construct the property in a 
workmanlike manner as manifested by, but not limited to, numerous defects 
which have resulted in damage to the homes and their component parts.  The 
defects include, without limitation and to various degrees on the Plaintiffs’ 
respective residences the following: 

(SAC, paragraph 15) 

 The SAC then details seven (7) defects which occurred in each of the Plaintiff’s homes 
and many sub-defects within those categories. (SAC, paragraph 15(a)(1)-(18); 15(b)(1)-(4); 
15(c)(1)-(3); 15(d)(1)-(3); 15(e); 15(f); 15(g)(1)-(13).  Hence, there are common issues regarding 
the proper construction of all of the homes built by Defendant.  (There are likely common issues 
regarding the breach of contract and express warranty claims, but these are brought by the 
“original purchaser Plaintiffs” only.  Those Plaintiffs are not identified.)   

 This situation creates the broadest choices under state law.  To avoid the possibility that 
the arbitrator’s rulings might conflict with the court’s ruling on common issues of law or fact, the 
court can either: 

  1. Refuse arbitration and order intervention or joinder of all parties in the 
pending litigation; or 

  2. Order intervention and joinder, that is, consolidate the arbitration and 
litigation as to certain issues (Mercury Insurance Group v. Superior Court (1998) 19 Cal.4th 332, 
339-340) 

  3. Stay the pending court action and order arbitration to proceed among that 
parties who have agreed to arbitration; 

  4. Stay the arbitration pending the outcome of the pending court action.  See 
Cronus Investments, Inc. v. Concierge Services (2005) 35 Cal.4th 376, 382-383, 394; Abaya v. 
Spanish Ranch I, L.P. (2010) 189 Cal.App.4th 1490, 1493 (court order denying motion to compel 
arbitration was proper exercise of discretion to avoid possibility of conflicting rulings on common 
issues); Best Interiors, Inc. v. Millie & Severson, Inc. (2008) 161 Cal.App.4th 1320, 1322 (trial 
court did not abuse discretion under CCP Section 1281.2 in denying petition to compel 
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arbitration where there was possibility of conflicting rulings on common issues of law or fact and 
holding the FAA does not preempt this aspect of Section 1281.2.) 

 If the Federal Arbitration Act (“FAA”) applied here, the result would be different.  Under 
the FAA, pending litigation is not ground to refuse or deny arbitration under contracts involving 
interstate commerce.  Such arbitration agreements contain no grounds to stay arbitration as set 
forth in CCP Section 1281.2(c).  See 9 U.S.C. Sections 3, 4; Dean Witter  Reynolds, Inc. v. Byrd 
(1985) 470 U.S. 213, 216-221 (under the FAA, courts must compel arbitration of pendent 
arbitrable claims even though nonarbitrable claims remain to be tried in court and the result is 
“possible inefficient maintenance of separate proceedings in different forums”)   

 Put another way, there is no duplicative proceeding exception to the enforcement of 
arbitration agreements under the FAA.  “If there is to be a duplicative proceeding exception, it is 
for Congress to add it to the FAA. . .”  See Reliance Insurance Co. v. Raybestos Products Co.  
(7th Cir. 2004) 382 F.3d 676, 679-680 (necessity of duplicative litigation to resolve identical 
coverage dispute under policies without arbitration clauses did not render arbitration agreement 
unenforceable) 

 Here, the relevant CC&R’s (the Villages at Vista Del Mar Declaration of Restrictions, 
recorded in Contra Costa County on November 29, 2006 and Declaration of Annexation Villages 
of Vista Del Mar Phase 3, recorded in Contra Costa County on March 23, 2007) are attached to 
Defendant’s request for judicial notice, Exhibit I and J.  Exhibit I contains the Claims Procedure 
for homeowners that have complaints about their properties.  The Claims Procedure is Exhibit C 
to Exhibit I.  It contains the following provision: 

2.2.2  Federal Arbitration Act.  Declarant and Claimant expressly agree and 
acknowledge the contract and this arbitration agreement involve and concern 
interstate commerce and are governed by the provisions of the Federal 
Arbitration Act (9 U.S.C, §1, Et seq.) now in effect and the same may from time to 
time be amended, to the exclusion of any different or inconsistent state or local 
law, ordinance, regulation or judicial rule.  Accordingly, any and all disputes shall 
be arbitrated - which arbitration shall be mandatory and binding pursuant to the 
Federal Arbitration Act.   

 It is dubious if this provision is even valid.  There is nothing about a CC&R that is 
recorded in Contra Costa County, the admitted venue for any disputes, that involves or 
concerns “interstate commerce.”  The subject of Plaintiffs’ action is “the land with single family 
dwellings and other improvements thereon, owned by the Plaintiffs respectively, located in the 
County of Contra Costa . . .”  (SAC, paragraph 2)  A construction defect dispute about how a 
property was built and whether Defendant did that defectively is likely not a claim concerning 
interstate commerce.  (SAC, paragraphs 12-15(a)-(g))  Nor are the original purchaser Plaintiffs’ 
other two claims for breach of contract and breach of express warranty.  These claims occurred 
at the purchase of the properties in this County.  Interstate commerce is not implicated.   

 California courts have also made it clear that there is no FAA preemption if the parties 
also intended to apply California procedural law.  A choice of law provision in the underlying 
contract, for example, has been interpreted to make California rules applicable.  See Volt 
Information Services, Inc. v. Board of Trustees of Leland Stanford Jr. University (1989) 489 U.S. 
468, 479; Mastick v. TD Ameritrade, Inc. (2012) 209 Cal.App.4th 1258, 1264 (general choice of 
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law provision in contract authorized trial court to apply CCP Section 1281.2(c); Mount Diablo 
Medical Center v. Health Net of California, Inc. (2002) 101 Cal.App.4th 711, 722 (same).   

 In this case, there is no choice of law provision in the CC&R’s.  However, the procedural 
rules set out in the Claims Procedure are all California statutes.  The case closest on point is 
Los Angeles Unified School District v. Safety National Casualty Corp. (2017) 13 Cal.App.5th 471, 
475-476.  In that case, the insurer moved to compel arbitration under its policies.  The trial court 
denied the insurer’s motion to compel arbitration by applying CCP Section 1281.2(c).  The trial 
court found an agreement to arbitrate existed, and the policies themselves, together with 
pertinent legal authority, showed the insurance transaction involved interstate commerce.  The 
trial court also concluded the FAA’s substantive provisions applied, but its procedural provisions 
did not because the contract did not contain a clause expressly incorporating those provisions.  
Accordingly, the trial court found there was a possibility of conflicting rulings under Section 
1281.2(c).  Id. at 477. 
  
 The Court of Appeal affirmed the trial court’s ruling, concluding California procedure 
applies in these circumstances.  Id. at 476.  “There is no agreement to abide by state rules, and 
no agreement to abide by FAA procedural rules.  Instead, the agreement is completely silent, 
with no terms mentioning or alluding to the FAA, California law, or any other state law or rules of 
procedure.”  Id. at 479.  In this situation, (similar to the one here), the Court found that California 
procedure applies under the principles discussed in Cronus Investments, supra, 35 Cal.4th 376, 
namely:  (1) CCP Section 1281.2(c) does not contravene the letter or spirit of the FAA, and (2) 
California procedure ordinarily applies in California courts, and Sections 3 and 4 of the FAA 
ordinarily does not.  Id. at 481-482.   

 Here, there is an FAA provision in the Claims Procedure of the CC&R’s, but it is not a 
procedural provision.  It is a substantive provision, and one that may not even be valid given the 
seemingly clear lack of interstate commerce.  California procedure clearly applies as the case is 
filed in California.  The venue provision requires that the action be filed in the county where the 
property is located, that is, Contra Costa County.  SB800 and a host of other California Civil 
Code statutes are part of the claims procedure.  California procedure applies to this case, and 
the FAA provision does not preempt Section 1281.2(c).   

 Given the number of third parties involved in this case (both Plaintiffs and Defendants 
without arbitration agreements with William Lyon Homes), the court is inclined to conclude that 
the best course of action is not to enforce the arbitration agreement with two of the sets of 
homeowner Plaintiffs in order to avoid potential inconsistency in outcome as well as duplication 
of effort.   
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 6.  TIME:  9:00   CASE#: MSC17-00998 
CASE NAME: MAYNE VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY CINDY MAYNE 
* TENTATIVE RULING: * 
 
Based on the findings that provided the basis for the preliminary approval, the response to the 

notice to the class, and the rate of receipt of the notices, the Court approves the settlement. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01044 
CASE NAME: JAMES VS. SHEA HOMES 
HEARING ON MOTION FOR LEAVE TO AMEND THE COMPLAINT 
FILED BY JEREMY ALLEN 
* TENTATIVE RULING: * 
 
Before the Court is a motion for leave to amend the complaint filed by Akila James, Greg 
Gilreath and Amanda Gilreath, Susan Gilreath, Amanda Povlsen, Alvin Ramlu, Robert Stalf and 
Ashlet Stalf, Sharon Kuykendall, and Jeremy Allen and Linda Allen (collectively, “Plaintiffs”). 
Plaintiffs seek to amend their complaint to add proposed plaintiffs Clifton Huffmaster, Falin 
Minetto and Daniel Minetto, Carla Cayson, Amani Hoopes, Heather and Hector Ochoa, and 
Marc and Stephanie Wong (collectively “Proposed Plaintiffs”). Plaintiffs move pursuant to Code 
of Civil Procedure § 473 and 576, and Rule 3.1324 of the California Rules of Court on the 
grounds that the First Amended Complaint “is necessary and proper, will not prejudice any 
defendant, is timely pursuant to prelitigation requirements, is not the result of bad faith by 
plaintiffs, and does not modify the allegations in the operative complaint.” 

Defendant Shea Homes Limited Partnership (“Defendant” or “Shea”) opposes the motion on the 
grounds that the amendment “will cause great prejudice to Shea as already barred claims could 
potentially be revived through the filing of an amended Complaint.” Opp. at 2:1-2. Additionally, 
Defendant argues that the stated purpose of amending the Complaint is resolved by the 
operation of Civil Code § 927. Finally, Defendant argues that amendment is improper because 
“the contractual and recorded ADR procedures applicable to their home specifically require that 
they resolve their claims against Shea in binding arbitration, not through the Superior Court.” 
Opp. at 2:9-10.  

For the reasons described further, below, the motion for leave to amend is granted. 

Analysis 

This matter is currently stayed pending the outcome of binding arbitration. Current Plaintiffs 
served their Demand for Arbitration on or about March 12, 2018. On or about May 7, 2018, the 
Hon. Richard M. Silver (Ret.) was appointed as Arbitrator (“Arbitrator”) in the pending arbitration 
(“Arbitration”), and has been actively overseeing same. 

A trial court has discretion to allow amendment of any pleading at any stage of the proceedings. 
Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 1081 (policy of “great liberality” in 
permitting amendments to pleadings at any stage of the proceedings). Regardless of the stage 
of the proceeding, trial courts are to liberally permit such amendments, provided there is no 
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statute of limitations concern, nor any prejudice to the opposing party, such as delay in trial, loss 
of critical evidence, or added costs of preparation. Hirsa v. Superior Court (1981) 118 
Cal.App.3d 486, 489-490. 

Defendant’s primary argument regarding prejudice is that “already barred claims could 
potentially be revived through the filing of an amended Complaint.” Specifically, Defendant 
argues with respect to Ms. Cayson that “[s]hould Ms. Cayson be joined to the present suit, the 
now expired statutes of repose applicable to her home may be resurrected.” Opp. at 6:5-6. If 
she were to be joined, Defendant argues “Shea will be forced to defend claims that should be 
barred.” Opp. at 7:2. This argument relies in part on Defendant’s contention that Ms. Cayson’s 
written notice of claim on March 8, 2017 was non-compliant, and Defendant’s contention that 
written notice of claim was not effective until September 14, 2017. Such a factual dispute is not 
properly resolved on a motion for leave to amend a complaint. Furthermore, even if the 
Defendant is correct regarding the effective date and, as a consequence, is also correct that Ms. 
Cayson’s claims are time-barred, it has provided no authority for the proposition that the Court 
may deny a motion for leave to amend on that basis. Plaintiff has made persuasive arguments 
that judicial economy is served through the addition of the similarly situated Proposed Plaintiffs. 

Defendant has not demonstrated great prejudice as a consequence of the amendment. 
Furthermore, Defendant’s additional arguments regarding Civil Code section 927 and binding 
arbitration lack merit. Neither is a basis for denying the motion to amend; Plaintiffs are entitled to 
seek amendment of their complaint rather than rely on Defendant’s analysis regarding 
section 927. Similarly, Defendant’s argument that “[t]here is no requirement that a lawsuit be 
filed before a demand for arbitration is initiated” is not a basis on which to deny the motion.  

The motion is granted. Plaintiffs’ First Amended Complaint for Damages is deemed filed as of 
October 4, 2018. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT 
FILED BY AETNA, INC. 
* TENTATIVE RULING: * 
 
The motion to strike, brought by defendant Aetna, Inc., is moot in light of the Court’s ruling on 
defendant’s companion demurrer. 
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 9.  TIME:  9:00   CASE#: MSC17-02082 
CASE NAME: DOE VS. AETNA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AETNA, INC. 
* TENTATIVE RULING: * 
 
 The demurrer, brought by defendant Aetna Inc., is sustained without leave to amend.  
Defendant is directed to prepare a proposed judgment of dismissal, separate from any formal 
order on the demurrer, and submit that proposed judgment to plaintiff for approval as to form. 
 
 Plaintiff has not requested that, in the event the demurrer is sustained, he be granted 
leave to amend the First Amended Complaint.  Accordingly, the Court will not grant leave to 
amend, unless plaintiff so requests and makes the appropriate showing needed. 
 
 The basis for this ruling is as follows. 
 
 A. The First Cause of Action. 
 
 The Nature of Plaintiff’s Theory.  The First Cause of Action is labeled as one for 
breach of the implied covenant of good faith and fair dealing.  However, plaintiff appears to be 
relying on both the breach of an express contract term and the breach of an implied contract 
term.  The Court will address both theories. 
 
 ERISA Preemption.  As a threshold matter, the Court finds that this cause of action 
is not preempted by ERISA.  (Cf., Simon Levi Co. v. Dun & Bradstreet Pension Servs. (1997) 
55 Cal.App.4th 496, 506 [no ERISA preemption of breach of contract cause of action in part 
because “the causes pleaded encompass generally applicable state contract and tort law, 
which function irrespective of the existence of” the ERISA plan].)  If defendant’s position on 
ERISA preemption were correct, this would have the paradoxical effect of making it impossible 
to enforce a settlement agreement that vindicates a class’s rights in a successful lawsuit brought 
under ERISA. 
 
 Breach of Express Term.  Plaintiff argues that defendant has breached paragraph 11 of 
the settlement agreement, which provides that (1) the agreement is binding on representatives 
and successors, and (2) the agreement does not relieve defendant of its obligation “to comply 
with applicable provisions of relevant state and federal law and regulations.”  The Court finds 
that this provision cannot reasonably be interpreted as making any future violation of any state 
or federal law a breach of the settlement agreement.  Accordingly, the Court finds that plaintiff 
has not alleged the breach of an express contract term.  The same basic analysis applies to the 
choice of law clause found in paragraph 13. 
 
 Breach of Implied Term.  The Court finds that plaintiff has adequately alleged a breach 
of the implied covenant of good faith and fair dealing.  Paragraph III.3.b of the settlement 
agreement required defendant to send out a notice to class members.  The notice concerned a 
change in defendant’s practices that would help insure the privacy of the class’s health 
information.  It is reasonable to imply a requirement that, consistent with the fundamental 
purpose of the settlement agreement, the notice itself be sent in a manner that also complied 
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with applicable state and federal privacy laws.  (Cf., McKell v. Washington Mutual, Inc. (2006) 
142 Cal.App.4th 1457, 1489-90 [RESPA was impliedly incorporated into contract so that RESPA 
violation supported cause of action for breach of contract].) 
 
 Damages.  The Court finds that plaintiff has failed to allege the necessary element of 
breach of contract damages.  (See, Civ. Code, § 3301 [“[n]o damages can be recovered for a 
breach of contract which are not clearly ascertainable in both their nature and origin”]; Code Civ. 
Proc., § 425.10, subd. (a)(2) [“[i]f the recovery of money or damages is demanded, the amount 
demanded shall be stated”]; Bramalea California, Inc. v. Reliable Interiors, Inc. (2004) 119 
Cal.App.4th 468, 473 [“[a] breach of contract is not actionable without damage”].)  Plaintiff has 
failed to allege facts taking this case out of the general rule that a plaintiff may not seek 
emotional distress damages for a breach of contract.  (See, Erlich v. Menezes (1999) 21 Cal.4th 
543, 551-554.) 
 
 While it is not dispositive, the Court notes that this aspect of the Court’s ruling is fully 
consistent with the ruling of the District Court in its order remanding this case to state court.  
The District Court ruled in pertinent part as follows: 
 

Furthermore, unlike the plaintiffs in the cases cited by Aetna, DOE does not claim 
that anyone actually saw the letter Aetna sent to him.  In fact, Doe has not 
alleged any specific injury that he suffered from Aetna’s alleged breach (e.g., loss 
of wages, emotional distress).  Moreover, even if Doe had alleged emotional 
distress, that still would not take the amount in controversy past $75,000 because 
emotional distress damages are not typically awarded in breach-of contract 
cases.  [Citation to Ehrlich, supra.] 
 
Accordingly, absent a more concrete showing of harm compensable under 
contract law, there is a high likelihood that Doe’s compensatory damages would 
be nominal. 

 
(Order Granting Plaintiff’s Motion to Remand, received on 4-10-18, p. 5, lines 10-20.) 
 
 Declaratory Relief.  Declaratory relief is meant to operate prospectively.  The Court 
exercises its discretion to deny declaratory relief concerning plaintiff’s allegation of a single, past 
violation of the settlement agreement.  (Code Civ. Proc., § 1061.  See, Osseous Technologies 
of America, Inc. v. DiscoveryOrtho Partners LLC (2010) 191 Cal.App.4th 357, 375 [denial not an 
abuse of discretion where there were no allegations of “an ongoing contractual relationship” and 
“any implications of practical consequences on the parties' future behavior are speculative”].) 
 
 B. The Second Cause of Action. 
 
 Plaintiff’s Legal Theory.  The Second Cause of Action is for violation of the Unfair 
Competition Law.  Plaintiff has pleaded this cause of action in a manner that seems almost 
deliberately obfuscatory, as when he alleges that the UCL violation is “conduct that operates as 
a systematic breach of contract.”  (FAC, ¶ 65.)  Nevertheless, the Court finds that plaintiff has 
adequately alleged, through the allegations incorporated by reference, at least one act of 
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“unlawful” conduct occurring in July 2017: sending the notice required under the settlement 
agreement in a manner that violated state and federal privacy laws. 
 
 Standing.  Plaintiff seeks three UCL remedies: (1) restitution; (2) disgorgement of 
profits, and; (3) public injunctive relief.  (FAC, ¶ 67.)  The Court finds that plaintiff has failed to 
allege facts showing standing to seek any of these three forms of relief. 
 
 Restitution.  Plaintiff has failed to show the right to restitution, i.e., a quantifiable dollar 
amount that plaintiff paid to defendant or some third party as the proximate result of defendant’s 
mishandling of the settlement notice.  Compensatory damages, such as damages for emotional 
distress, may not be recovered in a UCL action.  (See, Bus. & Prof. Code, § 17203 and § 17204; 
Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150.) 
 
 Disgorgement.  Plaintiff also seeks “disgorgement of the profits derived from Aetna’s 
unlawful business acts and practices.”  (FAC, ¶ 67.)  Like damages, this also is not an 
authorized UCL remedy.  (Korea, supra, 29 Cal.4th at 1150-51 [“[t]he nonrestitutionary 
disgorgement remedy sought by plaintiff closely resembles a claim for damages, something that 
is not permitted under the UCL”].) 
 
 Public Injunctive Relief.  The more difficult question is whether plaintiff has alleged 
facts showing standing to seek public injunctive relief.  The Court finds that plaintiff has not, 
based on the following analysis. 
  
 The California Supreme Court has held that the 1993 amendments to the UCL “do not 
preclude a private individual who has ‘suffered injury in fact and has lost money or property as a 
result of’ a violation of the UCL” from seeking public injunctive relief.  (McGill v. Citibank, N.A. 
(2017) 2 Cal.5th 945, 959.)  The question is whether plaintiff has alleged the kind of injury that 
the California Supreme Court identified as a prerequisite: the loss of money or property.  In this 
area, precision is required. 
 
 Thus, a plaintiff may seek injunctive relief under section 17204 of the Business and 
Professions Code even if that plaintiff “could demonstrate no compensable losses or entitlement 
to restitution under section 17203 …”  (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 
336.)  This reflects the fact that restitution and injunctive relief are distinct remedies, and “the 
economic injury that an unfair business practice occasions may often involve a loss by the 
plaintiff without any corresponding gain by the defendant, such as, for example, a diminishment 
in the value of some asset a plaintiff possesses.”  (Kwikset Corp. v. Superior Court (2011) 51 
Cal.4th 310, 336.) 
 
 However, an “economic injury,” the loss of money or property, is still required.   (See, 
Schwartz v. Provident Life & Accident Ins. Co. (2013) 216 Cal.App.4th 607, 611 [summary 
judgment granted where individual plaintiff failed to show “economic injury of any kind”]; Animal 
Legal Defense Fund v. Mendes (2008) 160 Cal.App.4th 136, 147 [the injury required for 
standing to seek UCL injunction “must be economic, at least in part”].)  In the case at bar, 
plaintiff has not alleged any such economic injury.  This is fatal to plaintiff’s UCL cause of action, 
and is one fully independent ground for sustaining defendant’s demurrer.  
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 ERISA Preemption.  The primary UCL remedy that plaintiff seeks is a sweeping public 
injunction that would require Aetna “to use non-windowed envelopes in its notification mailing … 
now and in the future … in any other situation nationwide where a person’s medical condition is 
contained in a mailing.”  (FAC, ¶ 68.)  Plaintiff has failed to articulate a persuasive argument that 
such an injunction would not “relate to” the subject ERISA plan, for purposed of ERISA 
preemption.  (See generally, Shizuko Nishimoto v. Federman-Bachrach & Assocs. (9th Cir. 
1990) 903 F.2d 709, 713 [“[t]he words ‘relate to’ were intended by Congress to be interpreted 
broadly”].  See also, Hill v. Opus Corp. (C.D.Cal. 2011) 841 F.Supp.2d 1070, 1083, fn. 62 
[“[r]elying on the existence of a federal right or prohibition, however, does not transform a UCL 
claim into a federal claim or take it outside the extensive body of ERISA preemption law”].)  
Accordingly, the Court finds that ERISA preemption applies to plaintiff’s UCL cause of action.  
This constitutes a second fully independent ground for sustaining defendant’s demurrer. 
 
 

 

10.  TIME:  9:00   CASE#: MSL06-03323 
CASE NAME: RESURGENCE FINANCIAL VS. HOANG 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY KIEU P. HOANG 
* TENTATIVE RULING: * 
 
Granted as to the renewal of the judgment.  As explained in the prior tentative ruling for the 
September 13, 2018 hearing, the Court has no evidence indicating that the address at which the 
notice of renewal of judgment was served ever was defendant’s residence or business address.  
Defendant’s declaration attests that it was not.  By virtue of the continuance, plaintiff was given 
an opportunity to provide the Court with further evidence, and has not done so. 

 

  

11.  TIME:  9:00   CASE#: MSL17-00002 
CASE NAME: ROBERT GIUSTI  VS.  INHERITANCE FUNDING 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY INHERITANCE FUNDING COMPANY 
* TENTATIVE RULING: * 
 
Parties to appear. 

Defendant moves for terminating sanctions and monetary sanctions. 

On June 14, 2018, the Court granted Defendant’s motions to deem matters admitted, to order 

further responses to interrogatories, and awarding sanctions.  After that order, plaintiff provided 

further responses to interrogatories, but they were not verified, and were evasive.  Defendant’s 

meet-and-confer letter yielded no further response. 

Because terminating sanctions are severe, and essentially a last resort, a number of 

requirements must be met before they may be imposed.  The party must have failed to comply 

with a prior discovery order.  (C.C.P. § 2023.030.) The party must have been given an 
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opportunity to be heard regarding the disobedience.  (Ruvalcaba v. Government Employees Ins. 

Co. (1990) 222 Cal.App.3d 1579, 1581.)  Where the non-compliance in question is failure to pay 

a monetary sanction, the remedy is issuance of a writ of execution.  (Newland v. Superior Court 

(1995) 40 Cal.App.4th 608, 615.)  

In this instance, the non-compliance is apparent, and plaintiff has not filed a response offering 

any possible explanation.  The Court, however, wishes to give plaintiff an opportunity to appear 

and explain the non-compliance.  Moreover, given the significance of the matters deemed 

admitted, it is not clear to the Court whether the failure to further answer the interrogatories is 

sufficiently material to justify terminating sanctions as a remedy.  The matters admitted may be 

sufficient to enable defendant to obtain judgment. 

 

 
ADD–ON 

 

12.  TIME:  9:05   CASE#: MSC17-00998 
CASE NAME: MAYNE VS JOHN MUIR HEALTH 
HEARING ON MOTION FOR APPROVAL OF ATTORNEY FEES AND COSTS 
FILED BY CINDY MAYNE 
* TENTATIVE RULING: * 
 
In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the Supreme Court endorsed 

the use of a lodestar cross-check as a way to determine whether the percentage allocated is 

reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should 

be adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.) 

In this instance, plaintiff’s counsel have calculated a lodestar fee of $159,015, based on 286.4 

hours litigating the case.  Counsel’s declaration, while summary in nature, is sufficient for these 

purposes to establish the hours worked and the hourly rates.  Both appear to be reasonable 

given the nature of the case.  This results in an implied multiplier of 1.68.  This is not 

extraordinarily high or low.  Accordingly, the fee application is approved. 

The representative service payment of $10,000 is reasonable and is approved. 

 

 

 


